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More than ten years has passed since the Judicial Interpretation of the 
Marriage Law (II) was implemented. The marital debt presumption system 
established therein has played a significant role in protecting transaction safety 
and saving legal costs etc. At the same time when we confirm the positive 
contribution of this system, we should also see that the existing marital  debt 
presumption system in China contains a number of shortcomings, especially in 
defining the debts acquired personally by one spouse during the life of marriage, 
which has become a major dispute between the academic circle and the practical 
circle long before. This paper studies on the marital debt presumption system in 
both theoretical and practical perspectives, analyses the shortcomings thereof 
and further proposes to restructure the marital debt presumption system.  
Except for the introduction and conclusion parts, the whole paper is divided 
into three chapters as below:  
Chapter I describes the marital debt presumption system in theory. 
Evolution of legislation concerning the marital debt presumption system as well 
as the theoretical definition and judiciary identification of marital debts are 
introduced in the first place. Then analysis is made of the marital debt 
presumption system established in Article 24 of the Judicial Interpretation of 
the Marriage Law (II). Shortcomings of the existing marital debt presumption 
system are further discussed in terms of transaction safety, marriage security and 
etc.  
In Chapter II, the author discusses the judicial challenges facing the current 
marital debt presumption system in China on the basis of juridical practice. The 
author starts empirically by summarizing the current judicial practice of Article 
24 in the Judicial Interpretation of the Marriage Law (II) and analyzing the 
reasons concerned. Then, relevant regulations issued by the Supreme Court, 
provinces and cities are compared with each other in order to make a summary 
and reach a conclusion. At last, this paper comes back to talk about Article 24 of 
the Judicial Interpretation of the Marriage Law (II) and explores the difficulties 













Chapter III focuses on the restructure of the marital debt presumption 
system in China. Subject to the nature of marital debts, solutions are put forward, 
such as to reasonably define the scope of household matters, develop a system 
for special marital debts or establish a system for registration of marital 
separation.  
 













目  录 
引  言 ........................................................................................................ 1 
第一章 我国夫妻共同债务推定制度评述 ............................................. 2 
第一节 我国婚姻法对夫妻共同债务的规定及现状 ......................................... 2 
一、夫妻共同债务的立法规定 ..................................................................... 2 
二、夫妻共同债务的理论界定 ..................................................................... 4 
三、夫妻共同债务的司法实践识别 ............................................................. 5 
第二节 我国夫妻共同债务推定制度及其缺陷 ................................................. 6 
一、《婚姻法司法解释（二）》第 24 条确立的夫妻共同债务推定制度 .. 6 
二、夫妻共同债务推定制度的缺陷 ............................................................. 8 
第二章 夫妻共同债务推定制度的司法实践及其困境 ....................... 12 
第一节 夫妻共同债务推定制度的司法实践现状 ........................................... 12 
一、夫妻共同债务推定的司法实证分析 .................................................. 12 
二、司法实践现状的成因分析 ................................................................... 15 
第二节 最高院及各省高院对夫妻共同债务认定的相关规定 ....................... 17 
一、最高院的规定 ....................................................................................... 17 
二、部分省、直辖市的规定 ....................................................................... 18 
第三节 夫妻共同债务推定制度的司法困境 ................................................... 22 
一、夫妻债务的不均衡性和隐蔽性 ........................................................... 22 
二、离婚女性的权益无法保障 ................................................................... 23 
三、同案不同判 ........................................................................................... 24 
第三章 对夫妻共同债务制度的重构 ................................................... 26 
第一节 回归夫妻共同债务的本质 ................................................................... 26 
一、夫妻共同债务的定性 ........................................................................... 26 
二、以“为夫妻共同生活”为衡量标准 ....................................................... 27 
第二节 家事代理与夫妻共同债务制度的有机结合 ....................................... 28 
一、界定家事代理范围的必要性 ............................................................... 29 













第三节 引入夫妻共同债务识别的“空间标准” ............................................... 30 
一、夫妻共同债务认定的“空间标准” ....................................................... 30 
二、夫妻分居登记制度 ............................................................................... 31 
三、夫妻分居登记制度下的夫妻共同债务 .............................................. 32 
第四节 设立夫妻特别共同债务制度 ............................................................... 33 
一、夫妻特别共同债务的类型化 ............................................................... 33 
二、夫妻特别共同债务的制度设计 ........................................................... 34 
结  语 ...................................................................................................... 37 














Introduction ........................................................................................... 1 
Chapter 1 Current system of joint debt presumption Review ............ 2 
Subchapter 1 The marriage law regulations and the present situation of  
the marital debt ................................................................................................ 2 
Section 1 The legislation of marital debt ..................................................... 2 
Section 2 The theoretical definition of marital debt  .................................... 4 
Section 3 The judiciary identification of marital debts ............................................. 5 
Subchapter 2 The system of marital debt presumption in our country and its 
defects ............................................................................................................... 6 
Section 1 the marital debt presumption system established in Article 24 of 
the Judicial Interpretation of the Marriage Law (II) .................................... 6 
Section 2 Shortcomings of the existing marital debt presumption system .... 8 
Chapter 2 The judicial practice of marital debt presumption and it’s 
predicament ......................................................................................... 13 
Subchapter 1 The current judicial practice of the marital debts presumption 
system ............................................................................................................. 13 
Section 1 The current judicial practice....................................................... 13 
Section 2 Analysis of the causes of the current judicial practice ................ 16 
Subchapter 2 The relevant regulations issued by the Supreme Court, 
provinces and municipalities ......................................................................... 18 













Section 2 Regulations issued by some provinces and municipalities .......... 20 
Subchapter 3 The predicament of marital debt presumption system .......... 24 
Section 1 The imbalance and concealment of marital debt………………24 
Section 2 Divorced women rights and interests cannot be guaranteed ........ 25 
Section 3 The same case, different decision ............................................... 26 
Chapter 3 The restructure of the marital debt presumption system 28 
Subchapter1 The return of the nature of marital debts  ............................. 28 
Section 1 The qualitative of marital debt  ................................................. 28 
Section 2 Measured by "for couples live together"..................................... 30 
Subchapter 2 Organic combination of household matters and marital debt 
presumption system ....................................................................................... 31 
Section 1 The necessity ............................................................................. 31 
Section 2 The feasibility ............................................................................ 32 
Subchapter 3 The “space standard” of marital debt identification   ............ 33 
Section 1 "space standards" of marital debts .............................................. 33 
Section 2 The system for registration of marital separation ........................ 34 
Section 3 The marital debts under the system for registration of marital 
separation .................................................................................................. 35 
Subchapter 4 Develop a system for special marital debts ............................ 35 
Section 1 The categorization of special marital debts  ............................... 36 
Section 2 The design of special marital debts ............................................ 37 














引  言 
1 











































一、夫妻共同债务的立法规定   
自建国以来，我国一共颁行了三部《婚姻法》，其中对夫妻共同债务的
规定，主要体现在 1950 年《婚姻法》第 24 条⑥、1980 年《婚姻法》第 32
条⑦、2001 年《婚姻法》第 41 条。虽然立法几经沿革，但其中的规定却呈
现出一脉相承的特点。从条文的表述来看，“为夫妻共同生活”一直是夫妻共
同债务的前提条件。此外，1993 年《财产分割意见》的第 17 条再次对这一
立法精神予以确认，并在此基础上增加了若干种因欠缺举债合意而被认定为
                                                             
①
 《关于人民法院审理离婚案件处理财产分割问题的若干具体意见》第 17 条：夫妻为共同生活或
为履行抚养、赡养义务等所负债务，应认定为夫妻共同债务，离婚时应当以夫妻共同财产清偿。  
②  《关于人民法院审理离婚案件处理财产分割问题的若干具体意见》第 18 条：婚前一方借款购置
的房屋等财物已转化为夫妻共同财产的，为购置财物借款所负债务，视为夫妻共同债务。  
③  2001 年《婚姻法》第 19 条第 3 款：夫妻对婚姻关系存续期间所得的财产约定归各自所有的，夫
或妻一方对外所负的债务，第三人知道该约定的，以夫或妻一方所有的财产清偿。  
④  2001 年《婚姻法》第 41 条：离婚时，原为夫妻共同生活所负的债务，应当共同偿还。共同财产
不足清偿的，或财产归各自所有的，由双方协议清偿；协议不成时，由人民法院判决。  
⑤  《最高人民法院关于适用《中华人民共和国婚姻法》若干问题的解释（一）》第 18 条：婚姻法第
十九条所称“第三人知道该约定的”，夫妻一方对此负有举证责任。    
⑥  1950 年《婚姻法》第 24 条：离婚时，原为夫妻共同生活所负担的债务，以共同生活时所得财产
偿还；如无共同生活时所得财产或共同生活时所得财产不足清偿时，由男方清偿。男女一方单独所
负的债务，由本人偿还。  








































                                                             






②  夏吟兰 .我国夫妻债务推定规则之检讨[J].西南政法大学学报，2011，（02）：31. 
③  参见《最高人民法院关于适用<中华人民共和国婚姻法>若干问题的解释（二）》第 23 条 . 








































                                                             
①  马原 .新婚姻法释义[M].北京：人民法院出版社，2002.8. 
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